AGENDA ITEM E-1

Community Development
STAFF REPORT
City Council
Meeting Date:
Staff Report Number:
Consent Calendar:

11/14/2017
17-277-CC
Waive the reading and adopt an ordinance
approving the Amendment to the Development
Agreement for the Facebook Campus Expansion
Project

Recommendation
Staff recommends that the City Council waive the full reading of and adopt the ordinance approving the
Amendment to the Development Agreement between the Applicant and the City of Menlo Park to ensure
consistency with the timing of benefits associated with the proposed revised Facebook Campus Expansion
Project and the previously approved Facebook Campus Expansion Project, along with the provision of
additional funds for city services.

Policy Issues
The recommended action is consistent with the City Council’s actions and approvals on the proposed
project at its meeting of November 7, 2017 and would serve to complete the approval process of the land
use entitlements for the revisions to the Facebook Campus Expansion Project.
Background
At the November 7, 2017 City Council meeting, the Council voted 4-0, with Councilmember Carlton
recused, to take the following actions related to the Facebook Campus Expansion Project:
1. Review and consider the Environmental Impact Report (EIR) Addendum prepared for the proposed
project and find that the proposed project is consistent with the certified EIR for the approved project as
analyzed in the Facebook Campus Expansion Project EIR Addendum;
2. Adopt a resolution approving the Second Amended and Restated Conditional Development Permit for
the property located at 300-309 Constitution Drive and 1 Facebook Way (Building 20); and
3. Introduce an ordinance approving the Amendment to the Development Agreement for 301-309
Constitution Drive (Facebook Campus Expansion Project).
The resolution approving the Second Amended and Restated Conditional Development Permit does not
require any additional action by the City Council and would become effective concurrently with the effective
date of the Amendment to the Development Agreement, subject to recordation with the County of San
Mateo.
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Analysis
The proposed project includes revisions to the approved Facebook Campus Expansion Project. The
proposed revisions required Planning Commission review and City Council action on a Second Amended
and Restated Conditional Development Permit (CDP). The City Council approved the amendments to the
CDP, incorporating a condition of approval requiring the Applicant to revise the parking garage design as
part of the building permit application, at the November 7th Council meeting through the adoption of a
resolution. However, the proposed project also requires an ordinance to amend the Development
Agreement for the Facebook Campus Expansion Project. The City Council introduced the ordinance for the
amendment at its meeting on November 7th. Ordinances require a second reading, which staff is
recommending that the City Council waive, and adopt the ordinance.
The ordinance would approve the amendment to the Development Agreement (DA) between the City and
the Applicant for the provision of public benefits in exchange for vested rights. The amendment includes
modifications to ensure consistency with the timing of the delivery of the negotiated public benefits,
specifically the timing of the in-lieu Transit Occupancy Tax (TOT) payment and the timing of the removal of
the cap for Utility Users Tax (UUT). In addition to the modifications to ensure consistency of the delivery of
public benefits between the approved and proposed projects, the amendment to the DA includes additional
revenue ($11.25 Million) for city services that benefit the safety of the community, and the use of the funds
would be in the sole discretion of the City. This payment would be made in five equal installments and the
annual payment would increase with the Consumer Price Index. The ordinance amending the Development
Agreement is located in Attachment A and the Amendment to Development Agreement is included in
Attachment B.
No changes to the ordinance were requested by the City Council, nor have any changes been initiated by
staff. The City Council voted 4-0, with Councilmember Carlton recused, to introduce the above mentioned
ordinance at the November 7, 2017 meeting.

Impact on City Resources
The Applicant is required to pay all Planning, Building and Public Works permit fees, based on the City’s
Master Fee Schedule, to fully cover the cost of staff time spent on the review of the project.

Environmental Review
An Addendum to the certified EIR was prepared pursuant to 14 Cal. Code Regs. (CEQA Guidelines)
Section 15164 for the proposed revised project. The Facebook Campus Expansion Project EIR Addendum
determined that none of the basis identified in CEQA Guidelines Section 15162 were present and therefore
there was no need for a subsequent or supplemental EIR and that the proposed revised project is
consistent with the certified EIR for the approved project.
Public Notice
Public Notification was achieved by posting the agenda, with the agenda items being listed, at least 72
hours prior to the meeting.
Attachments
A. Ordinance for the Amendment to the Development Agreement
B. Amendment to the Development Agreement
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Report prepared by:
Kyle Perata
Senior Planner
Report reviewed by:
Mark Muenzer
Assistant Community Development Director
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ATTACHMENT A
ORDINANCE NO.___
ORDINANCE OF THE CITY COUNCIL OF THE CITY OF MENLO PARK
APPROVING
THE
AMENDMENT
TO
THE
DEVELOPMENT AGREEMENT WITH HIBISCUS PROPERTIES,
LLC FOR THE PROPERTY LOCATED AT 301-309 CONSTITUTION
DRIVE
The City Council of the City Menlo Park does hereby ORDAIN as follows:
SECTION 1. This ordinance is adopted under the authority of Government Code
Section 65864 et. seq. and pursuant to the provisions of City Resolution No. 4159,
which establishes procedures and requirements for the consideration of developments
within the City of Menlo Park (“City”).
SECTION 2. This ordinance incorporates by reference that certain Amendment to
Development Agreement (“Amendment”) by and between the City and Hibiscus
Properties, LLC (“Applicant”), attached hereto as Exhibit A (See Attachment I of the
Staff Report) and incorporated herein by this reference.
SECTION 3. The City, as lead agency, prepared an Environmental Impact Report
(“EIR”) pursuant to the California Environmental Quality Act (“CEQA”) that examined the
environmental impacts of the redevelopment of the property at 301-309 Constitution
Drive (“Property” or “Facebook Campus Expansion Project”). On November 1, 2016,
the City Council certified the EIR.
SECTION 4. On November 1, 2016, the City Council approved the Facebook Campus
Expansion Project and the Development Agreement by introducing Ordinance No. 1021
(“Enacting Ordinance”). The City Council conducted a second reading and adopted the
Enacting Ordinance on November 15, 2016, making it effective on December 16, 2016.
The Development Agreement was recorded on December 16, 2016, in the Official
Records of the County of San Mateo.
SECTION 4. On February 7, 2017, Applicant applied for modifications to the approved
Facebook Campus Expansion Project, including but not limited to, changes to the
design and the height of buildings and changes to the location of the parking (“Revised
Project”).
SECTION 5. In compliance with CEQA, pursuant to 14 California Code of Regulations
Section 15164, the City prepared an addendum to the previously certified EIR finding
that the Revised Project did not involve any new significant environmental impacts or
any substantial increase in the severity of any previously identified significant impact.
SECTION 6. On October 16, 2017, the Planning Commission held a duly noticed
public hearing to review the Revised Project, including the addendum to the certified
EIR and the Second Amended and Restated Conditional Development Permit and
recommended that the City Council approve the Revised Project and the Amendment to
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preserve the rights and privileges as originally negotiated in the Development
Agreement.
SECTION 7. On November ___, 2017, the City Council held a duly noticed public
hearing at which it reviewed the Revised Project, including in the addendum to the
certified EIR and the Second Amended and Restated Conditional Development Permit,
and voted to approve the Revised Project and the Amendment to preserve the rights
and privileges as originally negotiated in the Development Agreement.
SECTION 8. The City Council finds that the following are the relevant facts concerning
the Amendment:
1.

Applicant proposes a revised unified development on the Property consisting of
approximately 58.4 acres (2,544,476 square feet).

2.

Applicant received approval in November 2016 for the Facebook Campus
Expansion Project, which included demolishing the existing buildings on-site, with
the exception of Building 23 (300 Constitution Drive), and redeveloping the
Property with two office buildings (Buildings 21 and 22) totaling no more than
962,400 square feet of office uses and an up to 200 room hotel of approximately
174,800 square feet. The Facebook Campus Expansion Project also included
3,533 new parking spaces.

3.

In February 2017, Applicant submitted an application for the Revised Project,
which includes, but is not limited to, changing the design of Building 22 to
encompass a four-story building with a reduced building footprint, shifting the
surface parking beneath Building 22 into a stand-alone eight-story parking garage
(seven stories above grade and one story located below finished grade),
increasing the height of Building 22 to accommodate architectural skylights,
modifying the open space and adding an electrical vehicle charging facility for
future electric buses and trams. The Revised Project also includes an interim
phase during which an existing building, Building 305, would not be demolished,
but could remain on the Property and occupied by TE Connectivity (“TE”) while
Building 22 is constructed and operational.

4.

When the Development Agreement was originally negotiated, the demolition of
Building 305 was necessary for the construction of Building 22. As described in the
certified EIR, the City and Facebook originally anticipated that the construction of
Building 22 would start in early 2018 and that TE would have vacated Building 305
prior to that date. Because the Revised Project would accommodate a different
phasing schedule than originally anticipated that would allow the construction of
Building 22 to commence prior to demolition of Building 305, the Parties desire to
enter the Amendment to ensure that both the City and Applicant retain the rights
and privileges identified in the Development Agreement despite the modifications
presented by the Revised Project. The Amendment also addresses an additional
funding contribution by Applicant to the City’s General Fund which is intended to
fund services that benefit the safety of the local community.
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SECTION 9. As required by Section 301 of Resolution No. 4159 and based on an
analysis of the facts set forth above, the City Council hereby adopts the following as its
findings:
1.

The Revised Project is consistent with the objectives, policies, general land uses
and programs specified in the General Plan, as amended by the Project Approvals,
as that term is defined in the Development Agreement.

2.

The Revised Project is compatible with the uses authorized in and the regulations
prescribed for the land use district in which the Property is located, as amended by
the Project Approvals.

3.

The Revised Project is in conformity with public convenience, general welfare and
good land use practices.

4.

The Revised Project will not be detrimental to the health, safety and general
welfare of the City or the region surrounding the City.

5.

The Revised Project will not adversely affect the orderly development of property
or the preservation of property values within the City.

6.

The Amendment will promote and encourage the development of the Revised
Project by providing a greater degree of certainty with respect thereto.

7.

The Amendment will result in the provision of public benefits by the Applicant,
including, but not limited to, financial commitments, consistent with the recorded
Development Agreement.

SECTION 10. If any section of this ordinance, or part hereof, is held by a court of
competent jurisdiction in a final judicial action to be void, voidable or enforceable, such
section, or part hereof, shall be deemed severable from the remaining sections of this
ordinance and shall in no way affect the validity of the remaining sections hereof.
SECTION 11. The ordinance shall take effect 30 days after its passage and adoption.
Within 15 days of its adoption, the ordinance shall be posted in three public places
within the City, and the ordinance, or a summary of the ordinance prepared by the City
Attorney, shall be published in a local newspaper used to publish official notices for the
City prior to the effective date.
INTRODUCED on the 7th day of November, 2017.
PASSED AND ADOPTED as an ordinance of the City of Menlo Park at a regular
meeting of said Council on the ___ day of November, 2017, by the following vote:
AYES:
NOES:
ABSENT:
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ABSTAIN:

APPROVED:
______________________
Kirsten Keith
Mayor, City of Menlo Park

ATTEST:
______________________
Clay Curtin
Interim City Clerk

PAGE 12

ATTACHMENT B
This document is recorded for the
benefit of the City of Menlo Park
and is entitled to be recorded free
of charge in accordance with
Sections 6103 and 27383 of the
Government Code.
RECORDING REQUESTED BY
AND WHEN RECORDED MAIL TO:
City of Menlo Park
Attn: City Clerk
701 Laurel Street
Menlo Park, CA 94025

AMENDMENT TO DEVELOPMENT AGREEMENT
(301-309 CONSTITUTION DRIVE, MENLO PARK, CA
[APNs 055-260-250 and 055-260-290])
BY AND BETWEEN
CITY OF MENLO PARK,
A CALIFORNIA MUNICIPAL CORPORATION
AND

HIBISCUS PROPERTIES, LLC,
A DELAWARE LIMITED LIABILITY COMPANY

SEPARATE PAGE, PURSUANT TO GOVT. CODE 27361.6
AFDOCS/15549779.1
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THIS AMENDMENT TO DEVELOPMENT AGREEMENT (“Amendment”) is made and
entered into as of this ____ day of ____________________, 2017, by and between the City of Menlo
Park, a municipal corporation of the State of California (“City”) and Hibiscus Properties LLC, a
Delaware limited liability company (“Facebook”). This Amendment modifies the Development
Agreement dated December 14, 2016 and recorded in the Official Records of the County of San Mateo
as Document Number 2016-133794 (“Development Agreement”).
RECITALS
The City and Facebook are entering this Amendment based on the following facts,
understandings and intentions:
A.
Facebook owns those certain parcels of real property collectively and commonly
known as 301 thru 309 Constitution Drive in the City of Menlo Park, California (“Property”), as shown
on Exhibit A attached hereto and being more particularly described in Exhibit B attached hereto.
B.
The City examined the environmental effects of the Project (as defined in the
Development Agreement), in an Environmental Impact Report (“EIR”) prepared pursuant to the
California Environmental Quality Act (“CEQA”). The Project included the demolition of existing
buildings on the Property (Buildings 301-309 and the Chemical Transfer Facility) and the subsequent
construction of two new office buildings (Buildings 21 and 22) and a Hotel. On November 1, 2016,
the City Council reviewed and certified the EIR.
C.
On November 1, 2016, the City Council approved the Project and the Development
Agreement by introducing Ordinance No. 1021 (“Enacting Ordinance”). The City Council conducted
a second reading on the Enacting Ordinance on November 15, 2016 and adopted the Enacting
Ordinance, making it effective on December 16, 2016. The Development Agreement was recorded on
December 16, 2016, in the Official Records of the County of San Mateo.
D.
On February 7, 2017, Facebook applied to modify the Project. Project modifications
include, but are not limited to, changing the design of Building 22 to encompass a four-story building
with a reduced building footprint, shifting the surface parking beneath Building 22 into a stand-alone
eight-story parking garage (seven stories above grade and one story located below finished grade),
increasing the height of Building 22 to accommodate architectural skylights, modifying the open space
and adding an electrical vehicle charging facility for future electric buses and trams (“Revised
Project”). The Revised Project also includes an interim phase during which existing Building 305
would not be demolished, but could remain on the Property and occupied by TE Connectivity (“TE”)
while Building 22 is constructed and operational.
E.
When the Development Agreement was negotiated, the demolition of Building 305
was necessary for the construction of Building 22. As described in the certified EIR, the City and
Facebook originally anticipated that the construction of Building 22 would start in early 2018 and that
TE would have vacated Building 305 prior to that date. Because the Revised Project would
accommodate a different phasing schedule than originally anticipated that would allow the construction
of Building 22 to commence prior to demolition of Building 305, the Parties desire to enter this
Amendment to ensure that both the City and Facebook retain the rights and privileges identified in the
Development Agreement despite the modifications presented by the Revised Project. This Amendment
also addresses an additional funding contribution by Facebook to the City’s General Fund which is
intended to fund services that benefit the safety of the local community.
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F.
In compliance with CEQA, pursuant to 14 California Code of Regulations Section
15164, the City prepared an addendum to the previously certified EIR finding that the Revised Project
did not involve any new significant environmental impacts or any substantial increase in the severity
of any previously identified significant impact.
G.
On October 16, 2017, the Planning Commission held a duly noticed public hearing to
review the Revised Project, including the addendum to the certified EIR and the Second Amended and
Restated Conditional Development Permit, which addressed the proposed modifications requested by
Facebook, and recommended that the City Council approve the Revised Project and this Amendment
to preserve the rights and privileges as originally negotiated in the Development Agreement.
H.
On November 7, 2017, the City Council held a duly noticed public hearing at which it
reviewed the Revised Project, including in the addendum to the certified EIR and the Second
Amended and Restated Conditional Development Permit, and voted to approve the Revised Project
and enter into this Amendment to preserve the rights and privileges as originally negotiated in the
Development Agreement.
NOW, THEREFORE, in consideration of the mutual covenants and promises of the City and
Facebook herein contained, the City and Facebook agree as follows:

1.
The Revised Project includes revised site plans, updated mitigation measures identified
in the addendum to the certified EIR and a Second Amended and Restated Conditional Development
Permit, which supersedes the Amended and Restated Conditional Development Permit. All references
in the Development Agreement to defined terms that are affected by these modifications are updated
to include the Revised Project, as approved by the City Council.
2.
Section 6.3.1 of the Development Agreement is hereby amended to change the
definition of the Guarantee Commencement Date to preserve the Development Agreement’s
anticipated timing for the commencement of the TOT Guarantee Payments identified in Section 6.3
and the date upon which the Utility User’s Tax Cap would no longer apply to the Property as described
in Section 6.5 of the Development Agreement by deleting the existing language in Section 6.3.1 and
replacing it with the following (new language underscored):
“Facebook’s obligation to make TOT Guarantee Payments, if any, shall commence
upon July 1 of the second full City fiscal year following the earlier of (i) the TE
Vacation Date, or (ii) the date the City issues the first building permit for Building 22
(“Guarantee Commencement Date”). The TOT Guarantee Payments, if any, shall be
calculated with respect to each City fiscal year (July 1 through June 30) during the
Guarantee Payment Period (“Revenue Calculation Period”), the first such year
commencing as of the Guarantee Commencement Date. Facebook’s obligation to make
TOT Guarantee Payments shall apply to the period (“Guarantee Payment Period”)
commencing on the Guarantee Commencement Date and continuing until thirty-nine
(39) years after the Guarantee Commencement Date.

3.
Section 9.1.5 of the Development Agreement provides that Facebook shall construct,
operate, and maintain a new two-acre publicly accessible open space upon issuance of building permits
for Building 22. With the Revised Project, construction of the new two-acre publicly accessible open
space would be phased over time, since a portion of the full two-acre area is currently occupied by
Building 305 and full buildout of the public open space could not occur until Building 305 is
-3-
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demolished. The specific timing and sequencing of the public open space is addressed in the Second
Amended and Restated Conditional Development Permit. Therefore, Section 9.1.5 of the Development
Agreement is modified to allow completion of the public open space upon demolition of Building 305
in accordance with the Second Amended and Restated Conditional Development Permit.

4.
In addition to the local community benefits to be provided by Facebook pursuant
to Section 9 of the Development Agreement, Facebook shall contribute a total of Eleven Million
Two Hundred Fifty Thousand Dollars ($11,250,000) to the City’s general fund to be spent on
services that benefit the safety of local community but otherwise in the sole discretion of the City
(the “City Services Contribution”). Payment of the City Services Contribution shall occur in five
equal installments over a five-year period (i.e., $2,250,000 per year for five years). The annual
payments shall be payable on July 1 of the City’s fiscal year, and the first payment will be payable
on July 1, 2018. The amount of the payment each fiscal year shall be adjusted based upon the
Consumer Price Index for All Urban Consumers for San Francisco-Oakland-San Jose as measured
from February to February (https://data.bls.gov/cgi-bin/surveymost). The City agrees to provide
an annual update to Facebook regarding the City’s use of the City Services Contribution as part of
the annual review process required by Section 12.1 of the Development Agreement. The City
Services Contribution shall not be payable if Facebook elects to terminate this Amendment
pursuant to Section 6 of this Amendment.
5.
As required by the Development Agreement, this Amendment shall be recorded by the
City Clerk not later than 10 days after the City Council approval of the Amendment.
6.
If litigation or a referendum is commenced seeking to set aside the Revised Project, the
Second Amended and Restated Conditional Development Permit or this Amendment, Facebook may
elect to terminate this Amendment and the Second Amended Restated Conditional Development
Permit and proceed with the original Project. In the event of a termination pursuant to Section 6 of this
Amendment, the Amended and Restated Conditional Development Permit and Development
Agreement shall survive and control the rights and obligations of the parties and the permitted uses on
the Property.
7.
Except to the extent expressly modified by this Amendment, the terms of the
Development Agreement shall remain effective without impairment or modification.
8.
This Amendment may be executed in any number of counterparts, each of which so
executed shall be deemed an original, but all of which when taken together shall constitute but one
Amendment.
IN WITNESS WHEREOF, the Parties have executed this Agreement as of the day and year
first above written.

*** signatures on next page***

-4-

PAGE 16

“City”
CITY OF MENLO PARK, a municipal
corporation of the State of California

By:_________________________________
Mayor
Attest:
_________________________________
City Clerk

Approved as to Form:
By: ______________________________
City Attorney

“Facebook”
HIBISCUS PROPERTIES, LLC, a Delaware
limited liability company:

By:________________________________
Name:______________________________
Title:_______________________________
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